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1. The legal professional privilege is an important pillaBafiss law andhe strict
observance of privilege is considered as key for the dueisgef the profes-

sion of a lawyer.

2. Under Swiss law, the protection of the legal profesdipnivilege is part of the
procedural law. Swiss state courts will, therefore, riady apply their proce-
dural codes alex fori when determining who may avail himself of a legal pro-

fessional privilegé.

3. The legal professional privilege is mirrored by the lavsyduty of confidential-
ity which is governed by several sources of Swiss law.

* | sincerely thank my junior associate Daniel Huserhis great assistance in preparing this overview.

! PETERBURCKHARDT, Legal Privilege and Confidentiality in Switzerland, Rrivilege and Confidential-

ity: An International Handbook, London 2006, p. 311.
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4, While it was historically strictly tied to the persoftbe lawyer, the protection
of privilege will be extended to cover also work productalihs no longer in
the immediate control of the lawyer as of Januar3Ol,1.

. OBLIGATION FOR SECRECY ACCORDING TO SWISS LAW
A.  Swiss Federal Lawyer's Act

The Swiss Federal Act on the freedom of Movement.&wyers (Lawyer's Act,
LA) regulates the freedom of legal services within Swirelland implements
at the same time the European freedom of legal sev@tagen the European
Community and its member states on the one hand argiitiss Confederation
on the other (see sec. 47 beldw).

6. In addition, the Lawyer's Act defines the rules of pgekenal conduct and disci-
plinary supervision on a national level.

7. With respect to the observance of the professiomaésg, the LA provides as a
basic rule as follows (art. 13 para. 1 LA):

Unlimited in time and applicable to anyone, lawyers must observe profes-
sional secrecy for all information that has been confided to them loy the
clients as a result of their professional activity. Release frofessional
secrecy does not obligate the lawyer to divulge confidential information.

8. In the event of an intentional or negligent violatafrthe Lawyer's Act, includ-
ing the professional secrecy imposed by art. 13 LA, the gispey authority
can impose disciplinary sanctions, reprimands, a neell as a temporary or
permanent interdiction to practice (art. 17 LA).

2 http://www.admin.ch/ch/d/sr/c935_61.html.

3 LuCIENW. VALLONI / MARCEL C. STEINEGGER Bundesgesetz iiber die Freiziigigkeit der Anwaltinnen
und Anwalte, Zurich 2002, p. 117.

“ Art. 13 LA: "L’avocat est soumis au secret professionnel pour toutesfigea qui lui sont confiées
par ses clients dans I'exercice de sa profession; cette oldigatest pas limitée dans le temps et est
applicable a I'égard des tiers. Le fait d’étre délié du seprefessionnel n'oblige pas I'avocat a divul-
guer des faits qui lui ont été confiés.

"Anwaltinnen und Anwalte unterstehen zeitlich unbegrenzt und gegéadéenann dem Berufsgeheim-
nis Uber alles, was ihnen infolge ihres Berufes von ihrer Klidaifs anvertraut worden ist. Die Entbin-
dung verpflichtet sie nicht zur Preisgabe von Anvertratitem.

® Translation by LCIEN W. VALLONI / MARCEL C. STEINEGGER loc.cit., p.138.
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B. Swiss Penal Cod®e

9. Due to its fundamental importance, legal professionaksgds protected by the
Swiss Penal Codé>C). Art. 321 sec. 1 para. 1 PC provides as folldws:

Lawyers, ... and their auxiliaries, who divulge a secret which was e
trusted to them due to their profession, or which they have leatmhwit
the execution of their profession, are punished, upon request, by-impris
onment of up to three years or by a monetary punishinent.

10. The monetary punishment may amount up to a maximum of1;689,000.

11. As may be seen, the protection provided by the PC ientichn the one by the
Lawyer's Act as it covers also perceptions made byatlgdr in practising his
profession. In contrast to the Lawyer's Act, onlemttonal violation of the se-
crecy shall be punished. After having obtained a releasegrofessional se-
crecy by the client or based on a written authorisabpthe competent supervi-
sory authority, the divulging of a secret cannot be pudigag. 321 sec. 2 PC).

C.  Swiss Code of Obligation$

12.  Onthe level of contractual law, the relationship emwthe lawyer and the
client is subject to the provisions of the Swiss Cod@lfgations CO) on
mandate. The lawyer is, in particular, liable towdridsclient for the faithful
and careful performance of the mandate (art. 398 pa&&'9. This duty of
loyalty provides implicitly also for the duty of confid@ality, prohibiting any
disclosures of secrets with which client entrusted eddtvyer or of which the

® http://www.admin.ch/ch/d/sr/c311_0.html.

" Art. 321 sec. 1 para. 1 PQ:é€s ..., avocats, ..., ainsi que leur auxiliaires, qui auront réwélgecret a
eux confié en vertu de leur profession ou dont ils avaient eu ssanae dans I'exercice de celle-ci,
seront, sur plainte, punis d’une peine privative de libertéale ans au plus ou d’une peine pécunidire.
"Rechtsanwalte, ..., sowie ihre Hilfspersonen, die ein Geheinfieidafen, das ihnen infolge ihres
Berufes anvertraut worden ist, oder das sie in dessen Auslibung wahrgembatyen, werden, auf
Antrag, mit Freiheitsstrafe bis zu drei Jahren oder Gelfstbestraft.

& Translation by the author.
® http://www.admin.ch/ch/d/sr/c220.html.

10 Art. 308 para. 2 CO:Le mandataire est responsable envers le mandant de la bonndesekdéution
du mandat.
"Er haftet dem Auftraggeber flir getreue und sorgfaltige Ausfuhrunipaedbertragenen Geschaftes.
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13.

14.

15.

16.

lawyer became aware in the course of the maridai¢entional or negligent
disregard of that confidentiality obligation is a brea€lontract which may re-
sult in the lawyer's liability for damages.

Secrecy Obligation Mirrored by Procedural Rights

Preliminary Remarks

The applicable procedural codes provide for the rules guaiagtthe legal
professional privilege in the context of court procegsin

The organization of the court system and, accordingdg, thle codes on civil
and criminal procedure was historically a competence a2@h®wiss Cantons.
Accordingly, Switzerland had 26 different codes of gwidcedure and 26 dif-
ferent codes of criminal procedure, in addition to théesoof civil procedure
and of criminal procedure which governed the procedure bdfer8wiss Fed-
eral Supreme Court.

This situation became increasingly impracticable andlyimakulted in the en-
actment of a single Federal Code of Criminal Proce(éP) and a single
Federal Code of Civil Procedur€CiP) which will come into effect on January
1, 2011. The organization of the court system will renmaihe competence of
the individual Cantons, however, with the exceptiothefFederal Courts.

Federal Code of Criminal Proceduré?®

Art. 171 para. 1 CCrP provides lawyers with a right to eetestimony as fol-
lows:**

1 WALTER FELLMANN, Berner Kommentar Band VI, 2. Abt., 4. Teilband, Diafaghe Auftrag, Bern
1992, n. 43 et seq. of art. 398 CO.

2 Swiss Federal Supreme Court; Swiss Federal Courtlofidistration; Swiss Federal Criminal Court.
13 http://www.admin.ch/ch/d/as/2010/1881.pdf.

14 Art. 171 para. 1 CCrPis ..., avocats, ..., ainsi que les auxiliaires peuvent reflessfmoigner sur

les secrets qui leur ont été confiés en vertu de leur gsigfe ou dont ils ont eu connaissance dans l'exer-
cice de celle-ci.

"..., Rechtsanwaltinnen und Rechtsanwaélte, ...sowie ihre Hilfspersomesrkdas Zeugnis Uber Ge-
heimnisse verweigern, die ihnen aufgrund ihres Berufes aauémorden sind oder die sie in dessen
Ausiibung wahrgenommen halen.
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Lawyers, ... and their auxiliaries may refuse testimony on seghéth were
entrusted to them due to their profession or which they have leahin whe
execution of their professidfi.

17. However, lawyers are not only authorised, but obligedftsestestimony about
their professional secret$Moreover, as provided for by art. 13 LA, even the re-
lease from professional secrecy by the client or bytmepetent supervisory au-
thority does not obligate the lawyer to divulge confiddmiformation in a
criminal proceeding (art. 171 para. 4 CCrP).

18.  Under the rules of the old cantonal codes on crinpnatedure, the legal pro-
fessional privilege was exclusively tied to the lawyewdrk products produced
by the lawyer within the execution of his profession wetsd with the client
or a third person, the legal professional privilege didonotect them against
seizure by to the authorities. This dissatisfactory 8idnavas changed by art.
264 para. 1 letter ¢ CCrP which provides that items, notabtyrds and corre-
spondence, stemming from communication between the ataunsethose who
are entitled to refuse testimony in accordance withl@@-173 CCrP, especially
the lawyer, may not be seized irrespective of tlhe@tion or the point in time
when they were producéd.

19. However, lawyers and the owner of such documents haveutly to raise this
objection immediately in order that records and itentsclvmay not be
searched or seized as a result of their right tcseefa give evidence, are to be
sealed and are to be neither accessed nor used byrtieatjustice authorities.
Unless the concerned criminal justice authority does leoéfi application
within 20 days for the seal to be lifted with the compet®urt, the sealed re-
cords and items shall be returned to the person to wheyrbedong (art. 248
CCrP).

!5 Translation by the author.

16 ANDREASDONATSCH, Kommentar zur Schweizerischen Strafprozessordn®tRyY), Zurich 2010, n. 4
of art. 171 CCrP.

1" Art. 264 para. 1 letter ¢ CCrRQUels que soient I'endroit ou il se trouvent e le moment ainilété
congus, ne peuvent étre séquestrés: ... c. les objets, notal@smmtuments et la correspondance, qui
proviennent de relations établies entre le prévenu et une persoaneleylroit de refuser de témoigner
en vertu des art. 170 & 173 et qui n'a pas le statut de prévenledaésne affairé.

"Nicht beschlagnahmt werden diirfen, ungeachtet des Ortes, wiclsigefinden, und des Zeitpunktes, in
welchem sie geschaffen worden sind: ... c. Gegenstande, namanfiteichnungen und Korresponden-
zen, die aus dem Verkehr zwischen der beschuldigten Perséersmhen stammen, die nach den Arti-
keln 170-173 das Zeugnis verweigern kénnen und die im gleichen Sachenbkamgmicht selber
beschuldigt sind.
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3. Federal Code of Civil Proceduré®

20. Irrespective of the parties' or any third person's dutypoperation (e.g. as a
witness), lawyers may refuse testimony within civil @edings, insofar as they
would be liable to prosecution due to violation of their @ssfonal secrecy ac-
cording to art. 321 sec. 1 para. 1 PC (art. 166 para. 1 e@&iP®). In line
with art. 13 LA and art. 171 CCrP, release from the leg#kgsional secrecy
does not obligate the lawyer to divulge confidential infation.

21.  Furthermore, neither the parties themselves nor argy plersons (including
lawyers) are obliged to disclose to legal corresponderiagng to the legal pro-
fessional representation of the party or a third pefadn160 para. 1 letter b

CCiP).

22.  As with respect to CCrP, the legal professional privilwgeh was historically
understood in Switzerland to bind the lawyer was now elg@rmo cover also a
lawyers' work product relating to the professional repriedé®n of parties be-
fore court.

4. Federal Act on Administrative Procedurée?

23. The Federal Act on Administrative Proceduré&P) governs the procedure in
administrative matters that are to be dealt withdaefal administrative authori-
ties as first instance or on appeal. For instancel- e applies to procedures by
the Swiss Competition Commission under the Carte| aless the Cartel Act
provides otherwisé

18 http://www.admin.ch/ch/d/ff/2009/21.pdf.

19 Art. 166 para. 1 letter b CCiPT6ut tier peut refuser de collaborer: ... b. dans la mesure oce dait,
la révélation d'un secret serait punissable en vertu de |21tGP;'

"Eine dritte Person kann die Mitwirkung verweigern: ... b. sosieisich wegen Verletzung eines Ge-
heimnisses nach Artikel 321 StGB strafbar machen wtirde;

20 Art. 160 para. 1 letter b CCiPL&s parties et les tiers sont tenus de collaborer & |'adiratien des
preuves. lls ont en particulier I'obligation: ... b. de produiredesuments requis, a I'exception de la
correspondance d'avocat, dans la mesure ou elle concerne la retatéme & titre professionnel d'une
partie ou d'un tiers;

"Die Parteien und Dritte sind zur Mitwirkung bei der Bewdigdrung verpflichtet: ... b. Urkunden
herauszugeben; ausgenommen ist die anwaltliche Korrespondenz, sowgstterufsmassige Vertre-
tung einer Partei oder einer Drittperson betrifft;

2 http://www.admin.ch/ch/e/rs/c172_021.html.
2 http://www.admin.ch/ch/e/rs/c251.html.
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24.  With respect to the right to refuse testimony, th&FAafers to the Federal Act
on Federal Civil Procedur&CP) which governs the procedure before the Swiss
Federal Supreme Court as a single instance (e.g. inaterdfi jurisdiction be-
tween cantonal and federal authorities). Art. 42 palettdr b FCP provides
lawyers with a right to refuse testimony as follots:

Persons named in art. 321 sec. 1 PC may refuse to testify conckaiag
which are subject to the professional secrecy according to that proyisi
unless the authorised person agreed to the disclosure of the s&crecy.

25.  Furthermore, the duty of cooperation of third partiesdministrative procedure
is tied to the (lack of a) right to refuse testimony: &ng who may be examined
as a witness must also cooperate in the gathering ef etidence and must, in
particular, hand over documents that are in his posse&sio 17 FAPY?

1. HOLDER OF LEGAL PROFESSIONAL PRIVILEGE
A. Independence of Lawyers

26. Swiss law accords legal professional privilege only tawayér who is independ-
ent. The independence is required in order to assurththatandate is con-
ducted by the lawyer in the exclusive interest of his tli€he principle of the
lawyer's independency has fundamental importance andoignmsed as consti-
tuting a prerequisite for the reliance in lawyers amdjtidiciary®®

27. According to the Lawyer's Act, Swiss lawyers are ugually authorized to
represent parties before judicial authorities in Switret if they are entered in a
cantonal lawyers' registry. For that purpose, theyt fiolfdl certain professional
requirements and personal qualifications, includintgr alia, the capability of
practising law independently. Lawyers may, thereforegrbployed only by per-

2 Art. 42 para. 1 letter b FCPPBuvent refuser de déposer ... b. les personnes visées pa82aych. 1,
du code pénal suisse, lorsqu’elles sont interrogées sur degjtaj d'aprés cette disposition, rentrent
dans le secret professionnel, & moins que l'intéressé n’ait otrdska révélation du secrét.

"Das Zeugnis kann verweigert werden: ... b. von den in ArtikeZBtt 1 des Strafgesetzbuches genan-
nten Personen Uber Tatsachen, die nach dieser Vorschrift daseBerufsgeheimnis fallen, sofern der
Berechtigte nicht in die Offenbarung des Geheimnisses eirigewt."

% Translation by the author.

% Art. 17 FAP: 'Celui qui peut étre entendu comme témoin est aussi tentiatsocer &

'administration d’autres preuves: il doit notamment produire deocuments qu'’il détiefit.

"Wer als Zeuge einvernommen werden kann, hat auch an der Erhebung Swleeese mitzuwirken; er
hat insbesondere die in seinen Handen befindlichen Urkunden vonzillege

26 Decision by the Swiss Federal Supreme CREGE) 130 Il 93.
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28.

29.

30.

31.

sons who themselves are entered in one of the cdmdengrs' registries. Only
lawyers entered in a cantonal lawyers' registrysalgect to the legal profes-
sional secrecy according to art. 13 LA.

Law Firm Corporations

Due to the prerequisite of independence of lawyers, theiogned whether
lawyers are authorized to organize themselves in a caigom@as contentious
in Switzerland for a long time. As this decision liesghe competence of the
Cantons, in the Canton of Zurich the competent supsgvesuthority decided in
2006 that the constitution of a law firm as a corporaoedmissible provided
that the statutory main purpose is the execution olatlger's profession and
that it is statutorily guaranteed that decisions ofeatls are only valid if the
majority of inscribed lawyers have consentédtlevertheless, the lawyers em-
ployed by such a corporation are obliged to comply witlptiodessional rules
of conduct. Thus, law firm corporations must ensurartiependence of their
employed lawyers in the execution of their professidrerefore, both law firm
corporations and their employed lawyers have to obskevkegal professional
privilege. However, law firm corporations are not gdinissible in every of the
26 Cantons.

In-house Counsel

Under Swiss law, lawyers who are employed in a compéaged department
cannot be entered in a cantonal lawyers' registrgréfbre, they are neither sub-
ject to the cantonal supervisory authorities, nor obligeabserve the rules of
professional conduct according to the Lawyer's Act.

It is the prevailing position in Switzerland that in-hogsensel are acting in the
interest of their employer and are bound by lattertsunsons. This cannot be
reconciled with the independence requirement for lawyers

As a result of their lack of independence, the prodesdisecrecy according to
art. 321 sec. 1 para. 1 PC does also not apply to in-looussel. Therefore, in-
house counsel are usually not entitled to refuse testimothe production of
documents in civil or criminal proceedings. Hence, indeocounsel do not
benefit from legal professional privilege in Switzedan

2" Decision of October 5, 2006 by the supervisory authoritgwyers of the Canton of Zurich.
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32.

33.

34.

35.

However, the Federal Supreme Court does not excludenthatuse counsel
working part-time may, in addition to their employmeender legal services as
external counsel in the framework of an independeral legpfessional activ-
ity.?® In that case, a part-time lawyer has to ensurettieatmployer has no pos-
sibility to influence his providing of legal services as &temal counsel. This
requires, for instance, that the independent work isut&dan another location
so that the employer cannot have access to the reafitaks lawyer. Moreover,
the lawyer needs to spend an appropriate amount of tithatimdependent of-
fice so that he may be reached by clients and couctad$f during office hours
in his office.

LAWYERS' ACTIVITIES SUBJECT TO THE PRIVILEGE
Lawyer's Core Business

Under Swiss law, the privilege is tightly bound to thevitgtas a lawyer. The
confidential information must relate to the executiotheflegal profession as
such. In other words, the legal professional privilegviitzerland is not com-
prehensive but guarantees protection only with respectatoyeel's core busi-
ness — e.g. the providing of legal advice and, within tbpeof the lawyers'
monopoly, the representation of parties before judaushorities.

Not part of the lawyers' core business, and thus notgteatdy the legal profes-
sional privilege, are commercial activities in which bhusiness element pre-
dominates, such as the administration of companieg, mss@gement as made
also by a trustee, banker or manager of an estatee distinction is made based
on the capacity the lawyer had when the secrecy wmfided to hint® Accord-
ing to practice of the Swiss Federal Supreme Court, ladgel obtained by a
lawyer in the capacity as member of the board direcasiset manager or within
the performance of a collection mandate is not pradeayethe privilegé?
Whether a specific activity is considered as being patiefawyer's core busi-
ness is assessed by the courts on a case-by-case basis.

The above gives no regard to whether the lawyer advisdsecsubstantive laws
of Switzerland, or on the substantive laws of anotioeintry. A lawyer entered

8 BGE 130 11 87.

2 BGE 126 11 495.

%9BGE 115 la 199.

31 BGE 101 Ib 245; BGE 112 Ib 606; BGE 120 Ib 112.
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36.

37.

38.

39.

40.

in a Swiss cantonal lawyers' registry may thus waellise on the laws of a for-
eign state provided he is capable to perform his senadtbdully and carefully
according to art. 398 para. 2 CO.

In substantive respectsafione materiag every fact which is only known to a
limited circle and of which the person, to whom confidaitti is owed, has an
interest in non-disclosure, is considered as a seffecy

Information perceived by the lawyer as a private persam another, non-legal
(political, social etc.) capacity is clearly not coa@®® Professional secrecy in-
cludes everything that is confided to lawyer as a restiisgbrofessional activ-
ity. Lawyers must observe confidentiality for all infieation they have become
aware of in the course of their work. However, tef, in which certain infor-
mation is brought to the lawyer's attention (oraltten or non-verbal communi-
cation), does not matter.

Provided they are active within the core business ofdasy\also foreign law-
yers are subject to the legal professional secredgailan of art. 321 sec. 1
para. 1 P& and benefit of the legal professional privilege pursuattiedCCrP
and CCiP.

Lawyer - Client Relationship

In the relationship between lawyer and client, the gidaal legal privilege is
comprehensive. As already mentioned, in the past tlieeprotection covered
only information and documents situated in lawyer's idiate control. If the
document was found with the client or a third party, theudeent usually did
not benefit of any privilege protecticn.

With the coming into force of the CCrP and the CCiRlanuary 1, 2011, this
will change as a lawyer's communication with his cligititbe protected against
seizure in criminal proceedings (art. 264 CCrP) and \espect to the duty of
producing documents in civil proceedings (art. 160 CCiRgsjrective of the lo-
cation or the point of time it was produced. Pursuapitts of the doctrine, that
extended legal professional privilege should not be lahtibethe lawyer's corre-

32 NikLAUS OBERHOLZER, in: Basler Kommentar Strafrecht Il, 2. ed. 2007, n. 1&bf321 PC.

33 PETERBURCKHARDT, loc.cit., p. 305.

34 STEFAN TRECHSEL/ HANS VEST, in: Schweizerisches Strafgesetzbuch, Praxiskomméhiech 2008,
n.5 of art. 321 PC.

% BGE 1P.133/2004, August 13, 2004.
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41.

42.

43.

44,

spondence with the client but should extend to all docus@rihe attorney-
client relationship®

Third Party Communication

Third party communication, understood as communication/foothe lawyer
made/received by a person other than the client, mactl#gal professional
privilege if a third party document was sent/received byaWwger in the context
and for the purposes of a mand¥t&his court practice is now anchored in law
with art. 160 para. 1 letter b CCiP.

Notwithstanding the above, for documents which weredestgnated for the
lawyer but for a third person, the question of whetharabra seizure by the
prosecuting authorities is valid must depend on whethehtiteperson is enti-
tled to refuse testimony. The lawyer may only refestitnony on the limited is-
sue of whether he actually has such documents in hisdyustahe prosecuting
authorities know of the lawyer's custody, they can rsgtine production or or-
der the seizure of any such documents which could otheheiseized if they
were in the third person's contrbl.

LIMITS OF LEGAL PROFESSIONAL PRIVILEGE
Abuse of Legal Professional Privilege

Legal professional privilege is also subject to the atioins of, and shall not be
guaranteed in the event of, an abusive conduct accordimg Bopara. 2 Civil
Code CC).*

For instance the handing over of sensitive documents éatamal counsel
merely for "safekeeping" reasons would be disqualifiedbasive’® Further-
more, such behaviour would represent a breach of theetayyrofessional code
of conduct and could be sanctioned by the supervisory authority.

36 ERNSTF. ScHMID, in: Basler Kommentar Schweizerische Zivilprozessondp Basel 2010, n. 17 of art.
160 CCiP.

¥ BGE 102 IV 210.
% BGE 102 IV 210.
39 Art. 2 para. 2 CC:The manifest abuse of a right shall not be protected by law.
9 BGE 117 la 341.



C'M'S’ von Erlach Henrici -12 -

45.

VI.

46.

47.

Lawyer's Own Criminal Liability

According to predominant doctrine and practice, a pendunhas to observe a
professional secrecy and thus is entitled to refusertesyi cannot prevent the

seizure of documents in his possession if he is accuseeIfffiTherefore, the

provision of art. 264 para. 1 letter c CCrP does not prégegters against coer-
cive measures if they are accused themselves in comme&dth the facts under
investigation?

INTERNATIONAL ASPECTS
Professional Privilege According to Public International Law

On an international level, the protection of privacgnshrined in art. 8 sec. 1 of
the European Convention on Human Rights (ECEIR)d art. 17 of the Interna-
tional Covenant on Civil and Political Rights (ICCP&Moreover, art. 6 sec. 3
letter c ECHR and art. 14 sec. 3 letter d ICCPR guargetes®ns charged with a
criminal offence the right to obtain legal advice. Tégal professional privilege
is thus basically recognized as a part of the protecfipnivacy under public in-
ternational law*

Practise of Law in Switzerland by Lawyers from Member Stats of the EU
or EFTA

According to the Sectoral Agreements, Switzerland igatdid to implement
European Directives 77/249EEC, 89/48EEC and 98/5 with referenbe tegal
profession. Therefore, the Lawyer's Act distinguidietsveen the exercise of
the legal profession for single matters and the permamercise.

“1 BGE 101 la 11; BGE 102 IV 210.

“2 STEFAN HEIMGARTNER, in: Kommentar zur Schweizerischen Strafprozessord(StRD), Zurich 2010,
n. 10 of art. 264 CCrP.

3 Art. 8 sec. 1 ECHR:Everyone has the right to respect for his private and faméyHis home and his
correspondence.

4 Art. 17 ICCPR: No one shall be subjected to arbitrary or unlawful interferenitke his privacy,
family, home or correspondence, nor to unlawful attacks on his honouepathtion

5 MICHAEL PFEIFER in: Kommentar zum Anwaltsgesetz, Zurich 2005, n. 3fl& LA.
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48.

49.

50.

51.

52.

Practise of Law According to the Freedom of Services

Nationals from member states of the EU or EFTA, ah®entitled to practise
the legal profession in their home member states wkeof the professional ti-
tles listed in the appendix to the LA may representigmbefore judicial au-
thorities in Switzerland based on the freedom of sesvfart. 21 para. 1 LA).

Pursuant to art. 5 Agreement on the Free MovemengiabiAs between Swit-
zerland and the EU/EFTAMP),*® lawyers of member states of the EU and
EFTA are allowed to provide legal services in Switzerlianch maximum of 90
calendar days each year. Therefore, these lawyerstdwad to be entered in
the cantonal lawyers' registries (art. 21 para. 2 M#en appearing before judi-
cial authorities, lawyers providing services must use tiveginal professional
title in the official language of their home membetesiacluding the name of
the professional organisation or the court of law to whiey have been admit-
ted (art. 24 LAY’

Furthermore, the federal and cantonal judicial autheriigfore whom the law-
yers providing services appear, as well as the supervisdrgrawtfor lawyers,
have the right to request evidence of the lawyer's qcatiidin (art. 22 LA).

Permanent Exercise of the Legal Profession in Switzerland

Lawyers who are nationals of member states of th@EEFTA must register
with the cantonal supervisory authorities if they wanpermanently represent
parties before court (art. 27 para. 1 LA). The cantonalrsigoey authorities
maintain a separate list for that purpose. Lawyersoaose to the professional
title in the official language of their home membetestand shall provide evi-
dence of their professional qualifications with anst&tgon issued by their home
member state (art. 28 para. 2 LA).

Inscription of Lawyers in the Cantonal Registry of Lawyers

Lawyers from member states of the EU or EFTA magitered in the cantonal
lawyers' registries if they have passed an aptitudetdsive been registered for
at least three years as lawyers practising underdhginal professional title,
and can prove that they were effectively and reguétive in the area of Swiss
law during this period, or were active in the area ofsSywaw for a shorter pe-

“% http://www.admin.ch/ch/d/sr/0_142_112_681/index.html.

" LUCIEN W. VALLONI / MARCEL C. STEINEGGER loc.cit., p. 121 et seq.
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riod of time and that they have successfully evidenced phefessional compe-
tence in a discussion (art. 30 LA).

4, Consequences Regarding Legal Professional Secrecy

53. According to art. 25 and art. 27 para. 2 LA, the rulgsrofessional conduct
according to art. 12 LA are, with some exceptions, apblto the lawyers
from a member state of the EU or EFTA exercising tempgi@ permanently
in Switzerland. However, only lawyers entered in thetonal lawyers' registries
pursuant to art. 30 LA are subject to the legal professgawakcy obligation
provided for by art. 13 LA®

54. Irrespective of an entry in the lawyers' registhg lawyers who are representing
parties before court are active in the lawyer's casess and are, therefore,
subject to the secrecy obligation for the legal professewording to art. 321
sec. 1 para. 1 PC.

C. Legal Professional Privilege asex fori

55. In principle, foreign persons staying in Switzerland hav®llow the summons
of Swiss courts to give evidence as a witness or hasenply with a request
for the production of documenit3Witnesses living abroad are not obliged to
appear in front of a Swiss court and third persons livbrgad cannot be com-
pelled by a Swiss court to produce any docume&nts.

56. The application of legal professional secrecy ruled,l@nce, the availability of
legal professional privilege does not depend on the natpoékhe lawyer or a
domestic place of business, bbatione persona®n whether an independent
lawyer is working in a lawyer's core businéss.

57. However, as already mentioned above, Swiss statésowilirapply their proce-
dural law adex foriin order to determine who may avail himself of the lega
professional privilege. This is of particular importanteelation to international
disputes. When administering evidence in a proceeding gebdiore them,
Swiss courts will normally not take into consideratwmether or not certain in-

8 ANDREASK ELLERHALS/ TOBIAS BAUMGARTNER, in: Kommentar zum Anwaltsgesetz, Zurich 2005, n.
14 of art. 30 FAFML.

9 GERHARD WALTER, Internationales Zivilprozessrecht der Schweiz, 4t12667, p. 319 et seq.
0 ERNSTF. ScHMID, loc.cit., n. 74 of art. 160 CCiP.

*1 PETERBURCKHARDT, loc.cit., p. 308.
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58.

59.

60.

61.

formation might be privileged under the foreign concgmlieable in the coun-
try of origin of the opposing party or of the conceftewvyer>? should that pro-
vide a protection going beyond that accorded by Swiss law.

For instance, the principle t&@x fori applies to the right to refuse testimony
according to art. 160 CCIiP: If a witness is entitledefose testimony according
to thelex fori, but not under the law of his foreign residence, he mgyon the
right to refuse testimony. Whereas the witness who cefilde testimony under
the law of his foreign residence, but not accordinigxdori, will not be relieved
of his duty of testify before a Swiss cotit.

Legal Professional Privilege in Legal Assistance Matters

International Criminal Assistance

Provided that international conventions do not provide wtiser the Federal
Act on International Criminal Assistand®AC )>* governs procedures of inter-
national cooperation in criminal matters. Subsidiatitye CCrP is applicable
(art. 54 CCrP).

In the execution of requests for criminal cooperatibe,drotection of privacy is
determined according to the provisions on the right afegises to refuse testi-
mony. The principles of art. 246 — 248 CCrP will apply t® ¢karch and to the
placing under seal of documents (art. 9 IMAE).

Consequently, the lawyer and his legal professional pgwienjoy the same
protection both in domestic criminal procedures and intemaltcriminal assis-
tance procedures.

2 PETERBURCKHARDT, loc.cit., p. 311.
3 ERNSTF. ScHMID, loc.cit., n. 77 of art. 160 CCiP.
** http://www.admin.ch/ch/d/sr/c351_1.html.

5 Art. 9 IMAC: "Lors de I'exécution de la demande, la protection du domainetsest réglée confor-
mément aux dispositions sur le droit de refuser de témoigesratt. 246 a 248, CPP s’appliquent par
analogie a la perquisition de documents et & leur mise sousstel

"Bei der Ausflihrung von Ersuchen richtet sich der Schutz elesi@bereichs nach den Bestimmungen
Uber das Zeugnisverweigerungsrecht. Fir die Durchsuchung von Aufzeichunthdie Siegelung
gelten die Artikel 246-248 StPO sinngemass."
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62.

63.

64.

International Administrative Assistance

Switzerland has no act on international administeatissistance. The
administrative assistance provided by Switzerland itheragoverned by
bilateral agreements (e.g. double taxation agreemensgeaific provisions in
particular fields of administrative law.

With respect to the competition law, the planned revisioihe Cartel Act
(revCA)*° provides the Competition Commission with the power $cldse
confidential information to a foreign competition auihgrmrovided that
particular conditions are met (art. 41b para. 1 revGAp far, this is not
admissible yet according to the current law.

International Civil Assistance

Where Swiss courts are charged with the execution off ésgétance proceed-
ings in aid of civil proceedings pending before a foreigart under the Hague
Evidence Convention of 1978{EC),>® the - more favourable - set of rules pro-
vided for by the HEC will apply. According to art. 11 HEG: thitness is enti-
tled to refuse testimony in witness hearings for jud@sasistance if the privilege
is provided for either under the law of the state otaken or under the law of
the state requesting the judicial assistance.

To sum-up, the legal professional privilege of foreign lawgeaiging in Swit-
zerland is subject to the Swiss procedural laveagori due to the principle of
territoriality. Only in case of the administration@ifidence by a Swiss court in
legal assistance proceedings in aid of a foreign preiteeding under the HEC,
foreign legal professional privilege rules going beyondéhof Switzerland will
be considered by Swiss courts in application of art. 1C.HE

*k%k

%% http://www.weko.admin.ch/aktuell/01024/index.html?lang=de.

" Those are (i) dual illegality, (i) confirmation official secrecy by the receiving authority, (iii) pei-
ple of specialty, (iv) guarantee of similar standard otpdural and party rights, (v) reciprocity and (vi)
compliance with conditions of international assistam criminal matters if the information are to be
used in a criminal procedure in the receiving country.

*8 Convention of the Hague of March 18, 1970 on the takirayidience abroad in civil or commercial
mattersttp://www.admin.ch/ch/d/sr/cO_274 132.himl
http://www.hcch.net/index_en.php?act=conventions.text&cid=82.




